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part of the loss on commodity futures trans-
actions is to be taken into account in deter-
mining personal holding company income
and gross income for personal holding com-
pany tax purposes for the taxable year. The
full amount of the $200,000 in gains from the
sales of stocks and securities is to be in-
cluded in personal holding company income
and in gross income for personal holding
company tax purposes for the taxable year.

§ 1.544–1 Constructive ownership.
(a) Rules relating to the constructive

ownership of stock are provided by sec-
tion 544 for the purpose of determining
whether the stock ownership require-
ments of the following sections are sat-
isfied:

(1) Section 542(a)(2), relating to own-
ership of stock by five or fewer individ-
uals.

(2) Section 543(a)(5), relating to per-
sonal holding company income derived
from personal service contracts.

(3) Section 543(a)(6), relating to per-
sonal holding company income derived
from property used by shareholders.

(4) Section 543(a)(9), relating to per-
sonal holding company income derived
from copyright royalties.

(b) Section 544 provides four general
rules with respect to constructive own-
ership. These rules are:

(1) Constructive ownership by reason
of indirect ownership. See section
544(a)(1) and § 1.544–2.

(2) Constructive ownership by reason
of family and partnership ownership.
See section 544(a) (2), (4), (5), and (6),
and §§ 1.544–3, 1.544–6, and 1.544–7.

(3) Constructive ownership by reason
of ownership of options. See section
544(a) (3), (4), (5), and (6), and §§ 1.544–4,
1.544–6, and 1.544–7.

(4) Constructive ownership by reason
of ownership of convertible securities.
See section 544(b) and § 1.544–5.
Each of the rules referred to in sub-
paragraphs (2), (3), and (4) of this para-
graph is applicable only if it has the ef-
fect of satisfying the stock ownership
requirement of the section to which ap-
plicable; that is, when applied to sec-
tion 542(a)(2), its effect is to make the
corporation a personal holding com-
pany, or when applied to section

543(a)(5), section 543(a)(6), or section
543(a)(9), its effect is to make the
amounts described in such provisions
includible as personal holding company
income.

(c) All forms and classes of stock,
however denominated, which represent
the interests of shareholders, members,
or beneficiaries in the corporation
shall be taken into consideration in ap-
plying the constructive ownership
rules of section 544.

(d) For rules applicable in treating
constructive ownership, determined by
one application of section 544, as actual
ownership for purposes of a second ap-
plication of section 544, see section
544(a)(5) and § 1.544–6.

[T.D. 6500, 25 FR 11737, Nov. 26, 1960, as
amended by T.D. 6739, 29 FR 7715, June 17,
1964]

§ 1.544–2 Constructive ownership by
reason of indirect ownership.

The following example illustrates the
application of section 544(a)(1), relating
to constructive ownership by reason of
indirect ownership:

Example. A and B, two individuals, are the
exclusive and equal beneficiaries of a trust
or estate which owns the entire capital stock
of the M Corporation. The M Corporation in
turn owns the entire capital stock of the N
Corporation. Under such circumstances the
entire capital stock of both the M Corpora-
tion and the N Corporation shall be consid-
ered as being owned equally by A and B as
the individuals owning the beneficial inter-
est therein.

§ 1.544–3 Constructive ownership by
reason of family and partnership
ownership.

(a) The following example illustrates
the application of section 544(a)(2), re-
lating to constructive ownership by
reason of family and partnership own-
ership.

Example. The M Corporation at some time
during the last half of the taxable year, had
1,800 shares of outstanding stock, 450 of
which were held by various individuals hav-
ing no relationship to one another and none
of whom were partners, and the remaining
1,350 were held by 51 shareholders as follows:

Relationships Shares Shares Shares Shares Shares

An individual .............................................. (A)100 (B)20 (C)20 (D)20 (E)20
His father ................................................... (AF)10 (BF)10 (CF)10 (DF)10 (EF)10
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Relationships Shares Shares Shares Shares Shares

His wife ...................................................... (AW)10 (BW)40 (CW)40 (DW)40 (EW)40
His brother ................................................. (AB)10 (BB)10 (CB)10 (DB)10 (EB)10
His son ...................................................... (AS)10 (BS)40 (CS)40 (DS)40 (ES)40
His daughter by former marriage (son’s.

half-sister) ....................................... (ASHS)10 (BSHS)40 (CSHS)40 (DSHS)40 (ESHS)40
His brother’s wife ...................................... (ABW)10 (BBW)10 (CBW)10 (DBW)160 (EBW)10
His wife’s father ......................................... (AWF)10 (BWF)10 (CWF)110 (DWF)10 (EWF)10
His wife’s brother ...................................... (AWB)10 (BWB)10 (CWB)10 (DWB)10 (EWB)10
His wife’s brother’s wife ............................ (AWBW)10 (BWBW)10 (CWBW)10 (DWBW)10 (EWBW)110
Individual’s partner .................................... (AP)10 ........................ ........................ ........................ ........................

By applying the statutory rule provided in
section 544(a)(2) five individuals own more
than 50 percent of the outstanding stock as
follows:
A (including AF, AW, AB, AS, ASHS, AP) .................. 160
B (including BF, BW, BB, BS, BSHS) ......................... 160
CW (including C, CS, CWF, CWB) ............................. 220
DB (including D, DF, DBW) ......................................... 200
EWB (including EW, EWF, EWBW) ............................ 170

Total, or more than 50 percent ..................... 910

Individual A represents the obvious case
where the head of the family owns the bulk
of the family stock and naturally is the head
of the group. A’s partner owns 10 shares of
the stock. Individual B represents the case
where he is still head of the group because of
the ownership of stock by his immediate
family. Individuals C and D represent cases
where the individuals fall in groups headed
in C’s case by his wife and in D’s case by his
brother because of the preponderance of
holdings on the part of relatives by mar-
riage. Individual E represents the case where
the preponderant holdings of others elimi-
nate that individual from the group.

(b) For the restriction on the applica-
bility of the family and partnership
ownership rules of this section, see
paragraph (b) of § 1.544–1. For rules re-
lating to constructive ownership as ac-
tual ownership, see § 1.544–6.

§ 1.544–4 Options.
The shares of stock which may be ac-

quired by reason of an option shall be
considered to be constructively owned
by the individual having the option to
acquire such stock. For example: If C,
an individual, on March 1, 1955, pur-
chases an option, or otherwise comes
into possession of an option, to acquire
100 shares of the capital stock of M
Corporation, such 100 shares of stock
shall be considered to be constructively
owned by C as if C had actually ac-
quired the stock on that date. If C has
an option on an option (or one of a se-
ries of options) to acquire such stock,
he shall also be considered to have con-

structive ownership of the stock which
may be acquired by reason of the op-
tion (or the series of options). Under
such circumstances, C shall be consid-
ered to have acquired constructive
ownership of the stock on the date he
acquired his option. For the restriction
on the applicability of the rule of this
section, see paragraph (b) of § 1.544–1.

§ 1.544–5 Convertible securities.

Under section 544(b) outstanding se-
curities of a corporation such as bonds,
debentures, or other corporate obliga-
tions, convertible into stock of the cor-
poration (whether or not convertible
during the taxable year) shall be con-
sidered as outstanding stock of the cor-
poration. The consideration of convert-
ible securities as outstanding stock is
subject to the exception that, if some
of the outstanding securities are con-
vertible only after a later date than in
the case of others, the class having the
earlier conversion date may be consid-
ered as outstanding stock although the
others are not so considered, but no
convertible securities shall be consid-
ered as outstanding stock unless all
outstanding securities having a prior
conversion date are also so considered.
For example, if outstanding securities
are convertible in 1954, 1955 and 1956,
those convertible in 1954 can be prop-
erly considered as outstanding stock
without so considering those convert-
ible in 1955 or 1956, and those convert-
ible in 1954 and 1955 can be properly
considered as outstanding stock with-
out so considering those convertible in
1956. However, the securities convert-
ible in 1955 could not be properly con-
sidered as outstanding stock without
so considering those convertible in 1954
and the securities convertible in 1956
could not be properly considered as
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